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- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
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eamed patent term adjustment. See 37 CFR 1 .704(b). 
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closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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Applicant may not request that any objection to the drawing(s) be held In abeyance. See 37 CFR 1.85(a). 
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DETAILED ACTION 
Election/Restrictions 

1 . Newly submitted claim 31 is directed to an invention that is independent or distinct from the 
invention originally claimed for the following reasons: the method claim requires the presence of food or 
liquid, while the previous claims relate to a material which can be used for anything, including packaging 
objects other than food. 
2. 

Since applicant has received an action on the merits for the originally presented invention, this 
invention has been constructively elected by original presentation for prosecution on the merits. 
Accordingly, claim 31 is withdrawn from consideration as being directed to a non-elected invention. See 
37 CFR 1.142(b) and MPEP§ 821.03. 

Claim Objections 

3. Applicant is advised that should claims 5 be found allowable, claim 19 will be objected to under 
37 CFR 1 .75 as being a substantial duplicate thereof. When two claims in an application are duplicates 
or else are so close in content that they both cover the same thing, despite a slight difference in wording, 
it is proper after allowing one claim to object to the other as being a substantial duplicate of the allowed 
claim. See MPEP § 706.03(k). 

4. Claim 24 is objected to because of the following informalities: the claim recites "the third layer" but 
Applicant appears to limit the "second layer". Appropriate correction is required. 
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Claim Rejections - 35 USC §102 

5. The text of those sections of Title 35, U.S. Code not included in this action can be found in a prior 
Office action. 

6. Claims 1-4,6-7, 10-11, 13-15, 19-20, and 22-30 are rejected under 35 U.S. 0. 102(b) as being 
anticipated by Laplante et al. (US 2002/0002238). 

7. Regarding claims 1-4. 7. 19-20. 22-23. and 28-29 : 

8. Laplante et al. (hereafter Laplante) disclose packaging material [0003] for food [0023]. The 
material comprises multiple layers, including an oxygen barrier layer and structural layers [0024]. The 
oxygen barrier comprises the antioxidant vitamin E (claim 26). Other layers include structural layers made 
of polyvinyl chloride [0081]. Given that PVC is the same material as used for the present heat resistance 
layer, the examiner takes the position the structural layer is inherently heat resistant. Laplante teaches 
the use of transparent films [01 17]. Laplante clearly teaches a method of forming a first layer having the 
antioxidant, and further forming a heat-resistant layer thereon as presently claimed. 

9. The antioxidant may be used from 0.0-1% by weight, or possibly higher [0074]. Converting that to 
units used by Applicants, one arrives at over 10,100 ppm of vitamin E. (1 % equates to 1g for every 99g of 
polymer, which further resolves to 10,101g for every 1,000,000g). 

10. Regarding claims 6. 11. and 30 : 

1 1 . The material can comprise additional oxygen barrier layers of EVOH and PVDC [0085]. 

12. Regarding claims 10 and 24: 

13. Given the polymers described by Laplante are the same as those described by Applicant, the 
examiner takes the position that they would constitute "high temperature melting polymers" as presently 

claimed. 

14. Regarding claims 25-27: 

15. Laplante uses adhesive layers to Join the other layers [0017]. 

16. Regarding claim 13 : 

17. Thicknesses vary depending on the end packaging product, including thicknesses of 100 pm to 
1000pm and 5 pm to 250 pm [0022]. 
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18. Regarding claim 14: 

19. Given the polymers described by Laplante are the same as those described by Applicant, the 
examiner takes the position that they are "sealable" as presently claimed. 

20. Regarding claim 14: 

21 . The packaging can be used for beer and sparkling wine [0019]. 

Claim Rejections - 35 USC § 103 

22. The following is a guotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 

rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the phor art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

23. Claims 5, 8, 9, 12 and 21 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Laplante et al. (US 2002/0002238). 

24. Laplante discloses packaging material as previously described. 

25. Regarding claims 5 and 9 : 

26. Laplante teaches the use of "at least one structural layer" in the packaging, and specifically 
mentions a material having two structural layers on either side of a the oxygen barrier [0081]. Structural 

polymers include polyolefins and PVC [0081]. 

27. Regarding claim 12: 

28. Laplante uses adhesive layers to join the other layers [0017]. 

29. Regarding claims 8 and 21 : 

30. The oxygen barrier polymer comprises polyethylene terephthalate [0015]. Given that Laplante 
does not specify that crystallinity of the PET, one of ordinary skill would recognize that any PET that does 
not adversely affect the oxygen barrier properties would be suitable. As such, at the time of the invention, 
it would have been obvious to one of ordinary skill in the art to vary the crystallinity of the PET, including 
using amorphous PET, to arrive at an oxygen barrier-containing packaging material. 
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Claim Rejections - 35 USC §112 

31 . The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

32. Claims 8 is rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for failing to 
particularly point out and distinctly claim the subject matter which applicant regards as the invention. 

33. Claim 8 recites the polymer material comprises "polyolefin and/or polyester based polymers" 
selected from the given group. However, the group contains PVC, PC, "and/or other layer", which are not 
polyolefin and/or polyester based polymers. 

Conciusion 

34. Applicant's amendment necessitated the new ground(s) of rejection presented in this Office 
action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). Applicant is reminded of 
the extension of time policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE MONTHS from 
the mailing date of this action. In the event a first reply is filed within TWO MONTHS of the mailing date 
of this final action and the advisory action is not mailed until after the end of the THREE-MONTH 
shortened statutory period, then the shortened statutory period will expire on the date the advisory action 
is mailed, and any extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later than SIX 
MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the examiner should 
be directed to John Freeman whose telephone number is (571)270-3469. The examiner can normally be 
reached on Monday-Friday 7:30-5:00PM EST (First Friday off). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, 
Callie Shosho can be reached on (571 )272-1 123. The fax phone number for the organization where this 
application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent Application 
Information Retrieval (PAIR) system. Status information for published applications may be obtained from 
either Private PAIR or Public PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic Business Center (EBC) 
at 866-217-9197 (toll-free). If you would like assistance from a USPTO Customer Service Representative 
or access to the automated information system, call 800-786-9199 (IN USA OR CANADA) or 571-272- 
1000. 

John Freeman 
Examiner 
Art Unit 1794 

/John Freeman/ 
Examiner, Art Unit 1794 



/Callie E. Shosho/ 

Supervisory Patent Examiner, Art Unit 1794 



